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OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE
WASHINGTON, D. c. 20301

comrTROLLER January 11, 1979
(Adm ni stration)

ADM NI STRATI VE | NSTRUCTION NO. 9
SUBJECT :  Processing Conplaints of D scrimnation

References : (a) Admnistrative Instruction No. 9, subject as above,
August 20, 1975 (hereby cancelled)
(b) Executive Order 11478, “Equal Enployment Qpportunity
in the Federal Governnent,” August 8, 1969
(c) Papxt 713, Givil -Service Regulations (FPM Suppl enent
990- 1)
(d) through (g) , see enclosure 1

A, REISSUANCE AND PURPOSE

This Instruction reissues Admnistrative Instruction No. 9 (reference
(a)); itnplenents the provisions of references (b), (c), and (d); and
provi des procedures for processing conplaints of discrimnation on the
grounds of race, color, religion, sex, age, national origin, physical or
mental handicap. It also defines the rights and the nore significant
role in the conplaint process of individuals naned as “Alleged D s-
crimnating Oficials.”

B. APPLICABILITY AND SCOPE

The provisions of this Instruction apply to all US. citizen enpl oyees
of, and applicants seeking enmployment wth, the organizational entities
of the Ofice of the Secretary of Defense, the Oganization of the Joint
Chiefs of Staff, and activities serviced by the Drectorate for Personnel
and Security, WAshi ngton Headquarters Services (WHS), and the O fice of
Cvilian Health and Medical Program of the Uniforned Services.

C. PCLI CY

It is OSD policy to provide pronpt, fair, and inpartial consider-
ation and disposition of conplaints involving issues of discrimnation
on the grounds of race, color, religion, sex, age, national origin, and
physi cal or nental handicap. Conplaints of discrimnation based on age
wi Il be accepted only fromcurrent Federal enployees and applicants who
are at least 40 years of age at the tine the alleged discrimnatory
action occurred.

D.  DEFI NI TI ONS

1. For the purpose of this Instruction, the follow ng definitions
apply:



a. Cass: A “Cass” is a group of agency enpl oyees, forner
agency enployees, and/or applicants for enploynment, on whose behal f it
is alleged that they have been, are being, or nmay be adversely affected,
by an OSD personnel management policy or practice which OSD has the
authority to rescind or nodify, and which discrimnates against the group
on the basis of their common race, color, religion, sex, national origin,
age, physical or nmental handicap.

b. Agent: An “Agent of the class” is a class member who acts
for the class during the processing of the class conplaint.

E. RESPONSIBILITIES

1. The Director of Equal Enploynent Qpportunity (EEO), designated
in Admnistrative Instruction No. 31 (reference (e)), shall:

a. Counsel or provide for counseling of aggrieved enpl oyees,
i ncl uding agents of a class acting for a class, during the process of
a class. conplaint (Admnistrative Tastruction 21, reference (f));

b. acknow edge receipt of discrimnation conplaints;

c, provide for the investigation consideration;

d. dispose of conmplaints of discrimnation;
e. order corrective action when necessary.

2.  The Equal Enpl oyment Opportunity O ficer (EE00), designated in
Adm nistrative Instruction 31 (reference (e)), and OCHAMPUS EEO pl an,
shal | assist the Director of Equal Enploynment Qpportunity in carrying

out such responsibilities. In addition, the Equal Enployment Qpportunity
Oficer(s) shall:

a. Select and train or arrange for the training of EEO Coun-
selors, select persons to investigate conplaints and conduct heari ngs,
furnishing them appropriate letters of authority, and maki ng necessary
adm ni strative arrangenents for investigations and hearings.

b. Publish the nanes and addresses of the Director of EEQ the
EEQCO, The Federal Wnmen's Program Coordi nator, Hi spanic Enpl oynment
Program Coordinator, and the EEO Counsel ors.

c. Mke this Instruction readily available to enployees, their
representatives, the public, and |abor organizations.

d. Ensure that persons naned as alleged discrimnating officials
(ADO s) are (1) inforned regarding any allegations made agai nst them
(2) given a full and fair opportunity to respond for the record,;
and (3) kept informed as to the progress and outconme of cases.
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3.  The Federal Wonen's Program Coordinator, designated by the
Director of Equal Enploynent Qpportunity, shall advise the Director of
EEO on matters affecting the enploynent and advancenent of wonen.

4, The Hi spanic Enploynment Program Coordinator, designated by the
Director of Equal Enploynent Qpportunity, shall advise the Director of
EEO on matters affecting the enploynent and advancenent of persons of
H spani c origin.

5. The Equal Enploynment Qpportunity Counselor(s), designated by the
Director of Equal Enploynment Opportunity, shall counsel any aggrieved
civilian enployee or applicant for enployment, and seek resolution, on
an informal basis, of matters giving rise to an allegation of dis-
crimnation on the grounds of race, color, religion, sex, age, nationa
origin, physical or mental handicap. This includes class conplaints of
di scrimnation (Admihistrative Instruction 21, reference (f)).

F.  PROCEDURES

1. Gener a

a. Wth the exception of alleged discrimnation in an appeal of
an adverse action, all allegations of discrimnation based on col or,
race, religion, sex, age, national origin, physical or nental handicap
are processed in accordance with the provisions of this Instruction.

Al l egations of discrimnation in an appeal of an adverse action are
processed under the provisions of Adm nistrative Instruction No. 70
(reference (g))

b. Discrimnation conplaints filed by several persons relating
to the same or simlar issue(s) nmay be consolidated with the witten
consent of the affected conplainants. \Wen a conplaint is consolidated,
each conplainant will receive a separate report of the investigation,
al though only one investigation may have been conducted. Each com
plainant wll be entitled to a separate proposed disposition. One
hearing will Dbe conducted, but a separate final decision will be given
each conplainant. A withdrawal of a conplaint by one conplainant will
not affect the processing of the remaining conplaints in the consolidated
conpl ai nt.

c. A conplainant whose conplaints have been joined for proc-
essing wll be granted one investigation, one neeting for purposes of
attenpting informal adjustnment, one hearing, and one final agency
decision. The consent of the conplainant is not required for joint
processing of individual discrimnation conplaints filed by the sane
conpl ai nant .

d. It is essential to the integrity of the conplaint system
that conplainants, their representatives, and w tnesses be free from
restraint, interference, coercion, discrimnation, or reprisal at any

phase of the conplaint process. Supervisory and management personne



must be know edgeabl e about these regulatory provisions and understand
its inpact and philosophy.

e. Since conplainants, representatives, and ADO's receive copies
of the investigative file and hearing transcript and other related
docunents if any, extreme discretion nust be exercised with regard to
their use. The regulatory prohibition against use of official in-
formation for private purposes applies. In addition, Privacy Act
restrictions against inproper disclosure are binding on all enployees
covered by this Instruction.

2. Presenting a Conpl ai nt

a. The officials designated to receive conplaints are: the
Director of EEQ, the EEOQO, the Federal Wwnen's Program Coor di nat or
and the H spanic Enpl oynment Program Coordinator. Upon receipt of the
complaint, the officjal (if other-than the EECO) will imediately trans-
mt the conplaint to the EE00O. The EEOCO will then inform the conplai nant
in witing wwthin 7 working days of his or her rights. The EEQO will re-
view the conplaint to determ ne whether it should be accepted or rejected;
however, the conplainant nust be notified in witing of his or her right
of appeal with respect to the portions which have been rejected.

b. Conplaints containing allegations which are so vague that no
specific issue(s) can be defined wll not be accepted for investigation.
However, the EEOCO will give the conplainant the opportunity to furnish
more specific information regarding the issue(s). |If the conplainant is
unable or refuses to supply nore specific information within a specified
amount of time, the EECO will cancel the conplaint and advise the com
pl ai nant of the right of appeal.

c. Conplainants wll be free fromrestraint, interference,
coercion, discrimnation, or reprisal, and shall have the right to a
representative of their choice. EEO officials nay not serve as repre-
sentatives for conplainants or for management in connection wth the
processing of a discrimnation conplaint. Conplainants or their rep-
resentatives who are assigned to organizational entities covered by
this Instruction will be allowed a reasonable amount of tinme to prepare
and present their conplaints.

3. Time Limts

a. Enployees and applicants for enployment mnust bring the
conplaint to the attention of the counselor within 30 cal endar days of

the date of the action. In addition, any formal conplaint nust be
submtted in witing within 15 cal endar days of the conplainant’s |ast
interview with the counselor. Exceptions may be made under the follow ng

ci rcumst ances
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(1) The conplainant was not aware of these time limts.

(2) The conplainant was in possession of insufficient
evi dence to forma conclusion regarding the presence of discrimnate:ion.

b. For conplaints of discrimnation based on physical or nenta
handi caps for acts or actions that occurred 1 year prior to 10 April 1978,
conpl aints nust neet the followng criteria:

(1) The conplaint was brought to the attention of an
official of an activity covered by this Instruction within 30 cal endar
days of the act or the effective date of a personnel action,

(2) The conplaint was not adjudicated under sone ot her
gri evance or appeal s procedure, and °

(3) The conplaint is filed within 180 cal endar days of the
effective date of Subpart G Part 713 of the Commi ssion’s regulations
which is 10 April 1978 (reference (c)).

4. Counsel i ng

a. The conplainant nust first consult with an EEO counsel or.
The counselor will make inquiries necessary to identify the problem
and will counsel the conplainant concerning the nerits of the matter.
The counselor will seek a resolution of the natter on an infornal
basi s. | nsof ar as practicable, the counselor shall conduct a fina
interview with the conplainant no |ater than 21 cal endar days after the
date on which the matter was called to the counselor’s attention.

b. When an aggrieved enpl oyee or applicant has named or other-
wi se identified an individual as being responsible for an alleged act of
discrimnation, the EEO counselor nust solicit the views of that ADO
unl ess the counsel or otherwi se obtains and provides information which
exonerates the official to the clear satisfaction of the aggrieved
person. Prelimnary to the counselor’s interview with the official, the
| atter must be advised that he or she has been nanmed or identified by a
potential conplainant; nust be informed of the nature of any accusations
made; and nust be advised of the right to have a representative present
during the interview to provide advice on how to respond to any questions
the counsel or may ask. The EEO counsel or nust not reveal the identity
of the aggrieved individual when the individual has not authorized the
EEO counsel or to do so.

c. |If the final interviewis not concluded within 21 days and
the matter has not previously been resolved to the satisfaction of the
conpl ainant, the conplainant will be informed in witing by the counsel or
of his or her rights to file a conplaint. Wen the EEQO receives such a
conplaint, the counselor will be notified. The counselor will prepare a
witten report, including an evaluation of the merits of the matter and
send the original to the EECO and a copy to the conplainant within 5
cal endar days of the final interview with the conplainant.



5. Processing the Conplaint

a. Acceptance or Rejection of the Conpl aint

(1) The EEOCO may recommend that the Director of EEO reject
the conplaint, if such conplaint (a) is not covered by these procedures;
(b) addresses identical matters dealt with in a previous conplaint filed
by the sanme conplainant; (c) is without sufficient cause; or (d) was not
submtted within the prescribed 30 cal endar days.

(2) If a conplaint is cancelled or rejected, the Director of
EEO will advise the conplainant, in witing, of that decision, and inform
the conpl ainant of his or her appeal rights.

(3) A conplaint from an applicant or enployee based on
physical or nental handicap will be rejected, unless the conplainant is
one who (a) has a physical or nmental inpairnent which substantially
limts one or nore of such person’s major life activities; (b) has a
record of such an inpairnent; or(c)'is regarded as having such an
| mpai rment .

b. Investigation

(1) The EEQO shall assign an investigator to the case when
the conplaint is accepted. The investigator will be furnished witten
aut hori zation to:

(a) Investigate all aspects of the conplaint.

(b) Require enployees of the agency to cooperate in
the conduct of the investigation. Those enployees having any know edge
of the matter will be required to furnish testinony under oath or af-
firmation wthout a pledge of confidence.

(c) An ADO, whether identified at the time a fornal
conplaint is filed or during the course of the investigation, nust Dbe
given an opportunity to respond to any and all allegations nmade agai nst
himor her. In this respect, the investigator will interview and receive
information fromthe ADO to assure that the official has an opportunity
to respond to all of the allegations. Docunents in which the ADO s
i dentified and charged with discrimnation or other wongdoing intended
for inclusion in the investigative file, including the EEO counselor’s
report, the conplaint, the conplainant’s affidavit, and other affidavits
in which the alleged discrimnating official is naned, nmust be nmade
available to the official for this purpose. Names of and identifying
i nformati on on persons other than the conplainant and the alleged
discrimnating official will be deleted fromcopies of the docunents
shown to the ADO, to protect such persons from unwarranted invasion of
privacy. The ADO nust be given full opportunity to state the facts as
he or she sees them in affidavit form for inclusion in the investi-
gative file, and given an opportunity to name witnesses.
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(d) The investigator will establish an investigative
file which wll include relevant documents and information pertinent
to the conplaint, or the general environment from which the conplaint
arose. The investigator will thenfurnish the conpleted file to the
EEQO .

c. Adjustnment of Conplaint and Ofer of Hearing

(1) The EEQCO wi |l keep both an ADO and the conpl ai nant
informed of the progress of the investigation in approximtely the
sane reaner in which the conplainant is kept, informed. \Wen the in-
vestigation is conpleted, the EECO will review the investigative file
to determne whether ornot it contains information relevant to all
the allegations. |f the EEQO finds that there are allegations in the
i nvestigative report-against the aDe which the ADO has had no oppor-
tunity to confirmor deny, the EECOW || require an additional in-
vestigation to conplete the case.

(2) The EEQCO wi Il make a copy of the investigative file
available to the conplainant or his or her representative pronptly after
receiving it fromthe investigator. After the conplainant and the
representative have reviewed the file and discussed it wth appropriate
officials, the EEQOwi Il attenmpt to resolve the conplaint on an infornal
basis. The EEOCO may, at his or her discretion, consult with the ADO
regarding the terns under which the agency will attenpt to resolve the
complaint informally. |If an adjustnent isreached on this basis, the
EEQO wi || prepare a witten report of the decisions reached, and w |
furnish a copy to the conplainant or his or her representative, and the
ADo . This report will be made a part of the conplaint file and the
case W Il be closed. However, the conplainant will be inforned of his
or her right to reinstate the conplaint at the point of term nation of
processing the adjustment, if, for reasons unrelated to the conplainant’s
own acts, the terns of the adjustment are not carried out.

(3) If an adjustnent is not reached, the conplainant wll
be notified in witing by the EEQCO of the disposition of the conplaint.
A copy of the proposed disposition of the conplaint will be provided to
the ADO. The conplainant will be informed of the right to a hearing or
the right to a decision without a hearing by the Director of EEQ. The
EEQO nust be informed in witing within 15 cal endar days of the receipt
of the notice whether a hearing is requested.

(4) If the conplainant should fail to reply to the EEQCO
within the tine limt, the EECOw Il send the conplaint file to the
Director of EEO for review and decision, and a notice to the conplain-
ant. The notice will informthe conplainant of the right to appeal,
within a defined time limt, to the Civil Service Conm ssion and of the
right to file a civil action. An exceptionis if the conplaint is
based on discrimnation due to age, physical or nental handicap, in
whi ch case notice of right to file a civil action will not be given.

!



(b) Wthin 180 cal endar days of the date on which the *°
conplaint was filed.

(2) The agency is bound by the examner’'s decision if the
Director of EEO does not nmake a decision within the prescribed period of
time. |f the Director of EEO nodifies or rejects the conplaint exam
I ner’s recommended decision of discrimnation, the final decision nust
be nailed or hand delivered to the conplainant or representative within
the appropriate time limt. A record should be maintained, such as a
postmark on a certified mail receipt, or dated receipt by the conplain-
ant or representative.

(a) If there has been a hearing, a copy of the exam
iner’s findings, analysis, recommended decision, and a copy of the
hearing record will be sent with the decision letter. The Director of
EEO wi || adopt, reject,or nodify the decision recommended by the com
pl ai nt s-exam ner, and will state iii-detail in the decision letter the
reasons for doing so.

(b) If there has not been a hearing or decision under
paragraph F.5.c., above, the decision letter fromthe D rector of EEO
w || include findings and analysis as well as the decision, and will
i nform the conplainant of his or her appeal rights.

(3) The Director of EEO nust provide the ADO a copy of the
agency’'s final decision on the conplaint.

(a) If the clear effect of the agency decision is to
deny or reject the conplainant’s allegations against the alleged dis-
crimnating official, the latter wll not be given access to the entire
conplaint file.

(b) If the agency decision, either directly through a
finding of discrimnation or indirectly through a finding of error,
concludes or inplies inpropriety on the part of the alleged discrimnating
official, the entire conplaint file--with nanes and identifying infor-
mation del eted where appropriate as in paragraph ¥.5.b(1)(c)--must be
made available for his or her review.

(c) If the agency takes or proposes an adverse or
ot her disciplinary action against the ADO based on evi dence devel oped in
connection with the processing of the conplaint, the entire conplaint
file--without deletions--nust be nade available for his or her review
For this purpose, “disciplinary action” includes any action (e.g., a
requi rement that the official undergo equal enploynment opportunity
training) which would constitute censure of the ADO s conduct or
conpet ence.

6. Avoidance of Delay. The conplainant, the investigator, and
managenent officials nust proceed wth processing the conplaint so that
it can be resolved within 180 cal endar days after it was filed. If a

10



Al 9
Jan 11, 79

d. Hearings . |If the conplainant requests a hearing, the EEQO
wll notify the Director of EEO, who will request the Gvil Service
Conmmi ssion to assign a conplaints exam ner who is not an enpl oyee of the
Department of Defense. The conplaints examner will reviewthe file
and, if necessary, return it to the Director of EEO for further in-
vestigation,

(1) Conduct of Hearing. The conplaints exam ner shall
conduct the hearing in accordance with Gvil Service Regulations to
bring out pertinent facts. Rules of evidence will not be applied strictly,
but the conplaints examner will exclude irrelevant or unduly repetitious
evidence. Principals at the hearing shall be given the opportunity to
Cross-exam ne witnesses who appear and testify. Testinmony will be given
under oath-or affirmatiof. T

(2) Notification and Rights of the ADO

(a) The ADO would nornally be expected to have personal
knowl edge of facts bearing on the conplaint, and his or her testinony at
a hearing would ordinarily be considered necessary by the parties to the
conpl ai nt . However, if the ADOis not called to testify by either the
conpl ai nant or the agency, the conplaints exam ner assigned to conduct
the hearing in the case nust assure that the ADOis informed of the
hearing and given an opportunity to testify if he or she wishes to do
so. The exam ner nust nmake sure that the ADO has an opportunity to
comment for the record regarding any new all egati ons of w ongdoi ng on
the ADO s part which are brought by other w tnesses during the course of
t he hearing.

(b) The ADO has a right to have a representative
present to provide advice at any tine the ADO is asked for testinony
during the conplaint process, including the investigative and hearing
stages . However, the representative’s role at a hearing is l[imted to
advi sing the ADO how to respond to questions. The presence of the
ADO and his or her representative at a hearing will be imted to the
time the ADO appears as a witness. The representative does not have
the right to exam ne and cross-exam ne witnesses. Only the conplaints
exam ner and the representatives of the conpl ai nant and the agency nay
exam ne and cross-exam ne w tnesses.

(3) Powers of Conplaints Examner. In addition to the
ot her powers vested in the conplaints exam ner under the provisions of
this Instruction, the conplaints examner is authorized to:

(a) Adm nister oaths or affirnations;

(b) Regulate the course of the hearing;
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(c) Rule on the adm ssibility of the hearing;

(d) Limt the nunber of w tnesses whose testinony
woul d be unduly repetitious;

_ (e) Exclude any person fromthe hearing for contuma-
cious conduct or msbehavior that obstructs the hearing.

(4) Wtnesses at Hearing

(a) The conplaints examner will request the EEQO to
make available as a witness an enployee requested by-' the conpl ai nant

when the exam ner determnes that the testinmony of the enployee is
necessary. The examiner may al SO request the-appearance of an enpl oyee

of any Federal agency whose testinony is determ ned necessary to the
conplaint. If the conplaints exam ner denies a request by the conpl ai nant
for the appearance of enployees as wtnesses, the examner wll insert
into the record the reasons for denial of the request.

(b) Enployees will be made available as witnesses at a
hearing when requested to do so by the conplaints examner, if it is not
adm nistratively inpracticable. If it is not practicable, the EECO will
provi de an explanation to the conplaints examner. |If the conplaints
exam ner finds the explanation inadequate, the EECO wi |l be advised,
and the enployee will be required to be present as a witness at the
hearing. |If the EEGO's explanation is considered adequate, the conplaints
examner will insert it in the record of the hearing, provide a copy to
the conplainant, and nmake arrangenents to securetestinony fromthe
enpl oyee through a witten interrogatory.

e. Record of Hearing. The hearing will be recorded and tran-
scribed verbatim Al documents submtted to, and accepted by, the com
plaints examner at the hearing, will be made part of the record.

f.  Findings, Analysis and Recommendations. The conplaints
exam ner shall send the conplaint file (including the record of the
hearing, findings, analysis on the matter which gave rise to the conplaint,
and a general inpression of the environnent from which the conplaint
arose) to the Director of EEOwth a recomended decision on the nmerits
of the conplaint. The conplaints examner shall notify the conplai nant
of the date on which this was done.

g. Final Decision Letter.

(1) A finding of discrimnation by the conplaints exam ner
becomes the final decision, if the Director of EEO has not issued a
final decision adopting, rejecting, or nodifying the reconmended decision
by the later of two dates:

(a) Wthin 30 calendar days after the EEO received the
reconmended decision, or
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final decision has not been issued, and the Cvil Service Comm ssion has
not been requested to supply a conplaints examner within 75 cal endar
days fromthe date the conplaint was filed, the Gvil Service Conm ssion
may require the agency to take special measures to ensure pronpt proc-
essing of the conplaint on a reinbursabl e basis.

7. Appeal to the Gvil Service Conm ssion

a. Entitlement. A conplainant nay not appeal to the Gvil
Service Conmmi ssion under this regulation if the issue of discrimnation
giving rise to the conplaint is being or has been considered in connection
wi th another appeal to the comm ssion by the conplainant. A conpl ai nant
may appeal the decision of the Director of EEO to reject or cancel the
conplaint. The conplainant may al so appeal on the nmerits of the com
plaint when the Director of EEO's final decision (under subparagraph
F.5.c.(3)) does not resolve the comptaint to his-or her satisfaction.

b. Information Provided to the ADO. If a conpl ai nant appeal s
the decision to the Gvil Service Comm ssion’s Appeals Review Board, a
copy of the Board s decision will be provided to the ADO. If the
decision of the Board reverses or nodifies the agency decision in such a
manner as to affect the ADO, the Director of EEO w || apply the procedures
outlined in paragraph E.5.g (3).

c. \Were To Appeal. Appeals nust be witten and mailed or
personal Iy delivered to the Appeals Review Board, U S. Cvil Service
Conm ssion, 1900 E Street, N W, Wshington, D.c. 20415.

d. Time Limt. The conplainant may file an appeal any tine
after receiving witten notice of the Director of EEQO's decision but not
| ater than 15 cal endar days after receipt of the witten notice. The
Appeal s Review Board nmay extend this time |imt if the conplainant was
not otherwi se aware of it or that circunmstances beyond the conplainant’s
control prevented filing a timely appeal.

G  EFFECTI VE DATE

This Instruction is effective inmediately.

C::jéi;%i:;cég’

D. O Cooke
Deputy Assistant Secretary of Defense

Encl osure - 1
1. Ref er ences
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